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Abstract:  
Contractual relationships between individuals and credit institutions are increasingly lower in the sphere of lending 
activity.  Implementation  of  the  new  Civil  Procedure  Code  starting  with  February,  2013,  strengthened  even  more 
consumer protection which has disturbed some commercial banks. Trust between banks and customers is an essential 
requirement for developing banking businesses. As a result of occurrence of new legislation is necessary to know the 
main elements that strengthen bank-client contractual relationship. 
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1. Introduction  
 
Consumer  credit  market  and  real  estate  investment  loans  is  still  uncertain  because  of  the  decrease  in 
purchasing power of individuals and especially by new prudential regulations. In recent years, we can observe that the 
law specifically protects both creditors, the commercial bank , and especially debtors,  individuals. It can be seen how, 
in recent years, a large number of individuals are defending in court for 'unfair' credit agreements. Thousands of 
customers of credit institutions have received back the money that some banks  had charged them improperly. 
Custemers’  lack  of  interest,  but  also  "more  expensive"  money,  as  a  result  of  the  economic  crisis,  in 
conjunction with the new European banking regulations on consumer protection, will lead to a stagnation of consumer 
credit market and credit for real estate investments. 
The real estate investment loan is any loan granted to an individual guaranteed by mortgages, for acquiring or 
retaining  property  rights  over  a  land  or  a  building.  By  this  credit  is  performed  or  is  going  to  be  performed,  or 
rehabilitation, modernization, consolidation or extension of a building or improvement of land. 
In addition, financing such as real estate financial leasing for individuals are treated as loans for real estate 
investments. 
As stated, with EU accession, Romania has committed itself to align with EU law and to respect. Years have 
passed since, among many European directives received from Brussels at least one of them [1,2] relates to consumer 
protection. Before and after accession, there were some emergency ordinance, which turned into laws [3] aimed at 
strengthening trade system. And becouse a bank is primarily a company that sells products and banking services, since 
2007, banking system was further strengthened [7,8,9]. But, with all these regulations, banks lose most of their capital 
customers' trust and then, when grant lons "negotiating terms" increasingly difficult for the debtor. 
Why? From a very simple reason. In their desire for profit and considering that the Romanian authorities " are 
not ready" to intervene and individuals are too poor  to do anything (Romanians have wages of the lowest in the EU 
and many have lost their jobs) some institutions credit, known in Europe and the world continues to benefit from the 
"weak" bank customers. 
National Authority for Consumer Protection, through reports submitted, notes that in general, private commercial banks 
maintain  credit  contracts  with  ‘'unfair  terms’’.  So,  we  celebrate  3  years,  when  an  important  part  of  its  "bank 
customers", individuals are in a permanent legal dispute with credit institutions. Contractual relations between credit 
institutions  and  customers,  legal  procedures  are  reinforced  by  Law  no.76/2012  implementing  the  Code  of  Civil 
Procedure,  which  entered  into  force  in  February,  this  year.  Although,  the  procedures  that  strengthened  the 
implementation  of    Law  no.193/2000  on  unfair  terms  in  credit  contracts    were  delayed  several  months,  yet  exist 
procedures  governing  the  development  of      the  credit  agreement.  The  main  elements  of  credit  agreements  that 
contribute to the development of bank-client relationship must be known by both parties. 
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2. The main elements of credit agreements 
 
European banking practice has established mandatory requirements of a "credit agreement" for individuals who need to 
contain the following main elements[13]: 
2.1.  Contracting Parties 
The credit institution, as a lender,  that negotiating banking products through its legal representatives. 
Borrower, individual, which legitimates with all identification data, and must provide proof of income security 
for repayment. 
2.2.  Object of the contract 
The credit institution grand to the borrower a loan at the negotiated amont and the deadline set. Debtor shows 
the purpose for using credit. 
Loan approved by the management of credit institution available to the borrower in full at the time of signing 
the contract, or spread in the form of quarterly credit limit. Money is transferred from lender to borrower's current 
account at the deadline set. 
2.3.  Period of the contract 
The loan is granted for a certain period and the contract may be extended by an addendum negotiated in 
advance with the debtor. 
Creditor must make a proposal, submitted in writing, rescheduling or refinancing of the loan in relation to the 
real income of the consumer. 
2.4          Price of the agreement [9] 
Besides the nominal interest rate negotiated, lender can charge the customer  a fee for loan file analysis and 
credit management fee, or a administration fee for current account, as appropriate. 
Through negotiation with client consent, creditor may reasonably request compensation for early repayment, 
insurance costs and penalty interest. 
Other costs charged by third party and a single fee for services provided to consumer demand are considered 
"unfair" if they are registred in  the credit agreement unilaterally by the creditor. 
Fee unique and the file analysis fee, will be determined fixed amount, the same amount being charged to all 
consumers with the same type of loan in the same credit institution. 
The management fee is charged to monitor and perform operations by the creditor to timely repayment of credit by 
the consumer. This fee is calculated as a percentage will be applied to the current balance of the loan. 
If it is impossible to accept increasing consumer interest, the creditor is not entitled to unilaterally terminate or 
cancel the credit agreement. Any indexing variable interest or any other amount that changes the value of the contract 
has not been clarified with the client is considered "abuse" if perceived unilaterally by the creditor. 
At least 15 days before the end of credit agreement, credit institutions are required to inform those individuals thar 
are necovered to currency risk. Will be notified persons applying for a loan in foreign currency about the impact of a 
possible stem depreciation of the national currency on the level of their periodic payment obligations. Higher interest 
rates associated with the impact of currency depreciation can be considered an "unfair term" of the creditor if the debtor 
was not notified in due time. 
2.5   Repayment of the loan 
Repayment is based on the amount awarded, based on a schedule of rates set by the lender calculated from 
income by the borrower. Lenders establish client income for the previous year, based on the documents certifying the 
income reported at tax authorities. In cases where there is no legal obligation to declare the income to tax authorities, 
banks established client income for the previous year based on other evidence. 
Credit institutions must ensure that, customer documents and information show that, the entire  period of the 
loan, the total degree of indebtedness of the applicant falls within the maximum level applicable to it. 
On loans with overdraft account card, lenders will review this portfolio, acording to law [12]. So, banks are 
required to reassess a period of 5 years creditworthiness of customers who use a card or card overdrafts (overdraft), 
while consumer loans are now no longer be granted for periods longer than five years. 
If the credit limit established for one quarter  is lower limit  for the previous quarter, lenders analyze the 
repayment capacity of clients on a level of income eligible. 
Without forcing early repayment of the amounts, lenders will review the repayment capacity of the customer based 
upon documentary evidence to demonstrate the continuity of their income in the future. Based on documents customers 
must show when their income was changes, such as changing salary or changing jobs. 
It also will analyze changes with significant impact on increase or decrease the volume of individual business 
that deriving income from self-employment. 
2.6  Guarantees insurers 
To avoid risk of loans they grant, credit institution is entitled to request customer specific loan guarantees that 
are regulated by law and are consistent with customary international uniform rules. Debtor guarantees the fulfillment of 
contractual obligations with all his assets, movable and immovable, present and future. So any customer of credit 
institution which has been approved for a loan has obligation to refund both capital received and interest related to that, 
guaranteeing with whole his property. This means in legal language "lien general unsecured creditors on the debtor's 
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assets." In this case, collateral is generally by law and does not require a document to enshrine this right. 
Guarantees made by individuals can be: 
-   personal guarantee: passive solidarity (between debtors) and bail (suretyship); 
-   real  guarantees  (materials)  properties  (the  mortgage  contract)  and  movable  (by  pledge  agreement  with  / 
without dispossession); 
-   assignment: of assets, of claims or of the right of  use. 
2.6.1  Personal Guarantees 
Personal guarantees consist of  bringing to creditor other debtors to pay his debt in case of default by the 
borrower.  The  most  common  personal  guarantees  and  personal  guarantees  similar  operations,  are: 
a) Passive solidarity expressed by requiring several debtors, the creditor is entitled to demand full payment of any 
debtor. Under civil law proceedings, the obligation is solidary from debtors when they were all ordered the same thing. 
So that, each may be compelled to fully and payment made by one of the other debtors and the creditor releases. In this 
case,  the  credit  agreement  will  be  concluded  between  the  credit  institution  and  all  co-debtors,  stating: 
"Credit is given to borrower (its name) and it use all other borrowers (joint debtors). We accept and passive solidarity 
under condition to constitute by the principal debtor the pledge or mortgage of goods that will be obtain by the granted 
loan. 
The advantages of this guarantee are: 
-   creditor has more borrowers that owe the same duty; 
-  creditor can choose that which is more solvent debtor jointly, avoiding tracking division between co-debtors, 
one of which could be insolvent; 
-  joint and several debtors are all major debtors. 
-  joint and several debtors can not invoke creditor the benefit of discussion; 
-  each joint debtor is liable to the creditor as if it were the only debtor; 
-  in their relations to the creditor, joint and several debtors are required to cover all debt for each other and each 
for others; 
-  joint debtor commitment will be personal by own signature or legal representative for legal persons; 
-  a joint debtor represent other co-debtors in all documents that are intended to extinguish or diminish the 
obligation, including acts that lead to maintaining solidarity obligation; 
-  starting enforcement against one of joint and several debtors stoped prescription enforcement and others. As in 
the case of insolvency of the debtor intended to flow again prescriptive land in what concerns the other co-debtors 
solvent; 
-  application of interest made by the creditor of a debtor is liable to flow interest to all co-debtors; 
-  formal notice of a debtor affect everyone else; 
-  the division between the joint and several debtors of what is paid in equal shares in that each support one equal 
share of the debt paid. 
Passive solidarity may be terminated by: 
- death of solidary co-debtors, in which case the debt is divided among successors; 
- waiver of solidarity, which can be total and effective for all co-debtors, debt becoming divisible. 
In the case of goods that will be purchased from loan, credit institution can take co-debtors under the condition 
precedent of pledging equipment to be made (in the sense that once constituted collateral),  joint and several debtor 
obligation ceases. 
b) bail (suretyship)  
Bail  (suretyship)  is  committed  by  a  person  known  to  the  creditor  guarantor  undertakes  to  perform  the 
obligation of another person for that guarantee, if it will not run. 
If bail: 
- guarantor's undertaking to pay the entire debt due whole or only parts of it; 
- submission of goods warranty, of securities, of money (currency). The guarantee will run only up to the amount 
deposited bail; 
- a special attention will be given bail amount, in order to establish the value taken express warranty, that is covering 
for credit institution; 
- will require the borrower as collateral proposed to prove their solvency, presenting bank for review all documents 
deemed necessary by the credit institution; 
- assignment will be provide or will be undertake garantor for  entry into force, enforcement or their settlement under 
certain conditions, established by the Parties at a certain time.  
The advantages of this guarantee are: 
-   in the event of non-performance by the debtor, the creditor can pursue the guarantor for the execution of all 
direct claims; 
-   unlimited suretyship in terms of value of a primary obligation lies and all the accessories that obligation like, 
interest, expense tracking necessity forced. fees received complaints and all further notification expenses made of 
fidejussor; 
-   fidejussor who paid the debt may turn against the debtor, he can recover the amount paid to the creditor and 
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expenses that we did, operating a replacement lender paid legal rights; 
-   can request  to the debtor a larger number of guarantor, who will have to prove their solvency presenting the 
necessary documents for review; 
-   fidejussor  can  engage  with  an  amount  of  money,  to  guarantee  payment  with  its  property  movable  or 
immovable or with both guarantees; 
-   creditor provides fidejussor who paid, all other guarantees that he received from the Borrower to guarantee in 
case of default, to be used for recovery of the debt paying fidejussor taken. 
2.6.2. Real guarantees 
Real guarantees are mortgage or pledge. 
They can be formed either by the principal debtor of his property or by a third person, a guarantor, if actual 
bail. 
General characteristics of the collateral covers: 
• First "right of preference" in the sense that: 
- if the property is sold, the holder must first price to suffice the secured creditor; 
- secured creditor may require the sale to move ahead of other creditors of the debtor. 
• Second on the "right track", whereby, when the property was alienated before extinguishing debt and the creditor has 
not known this, he may require that the property be sold at auction to be well off the price . It can track the property 
affected by collateral even third-party hand purchasers. 
a) A mortgage is a real right on immovable property made to pay an obligation that not involve deprivation of one who 
constitute. A mortgage can be made by the borrower on real estates in his or proprietary or third party as guarantors. 
Mortgaged property is loan guarantee to the value stated on the finance for property belonging to individuals or by 
recording in the accounts value for buildings owned businesses societies. When guarantor, natural person considers that 
the value of the property mortgaged is greater than the insurance, it may require re-frame building by a specialized 
bank or by a specialist in the reassessment of real estate, if the bank is not specialized. 
For difference between the revalued amount and the amount assured by law, will be drafted an additional 
insurance to an insurance company. 
To be accepted under warranty, real property must satisfy following conditions: 
-   be property of guaranter and to be in civil circuit (may be subject to purchase and sale). Proof of ownership 
required to be attached to the contract of mortgage, only property deeds transcribe in the public register of real estate 
will be accepted by the bank; 
-   to have a secure market for goods mortgaged; 
-  goods are located in areas of interest to a wide range of potential buyers; 
-  buildings to allow planning and adaptation for multiple uses; 
-  mortgaged property be insured by an insurance company for the entire duration of the credit agreement and the 
rights of due compensation to be licensed to the bank; 
-  mortgaged property is not affected by tasks. For this, at the mortgage contract is attached certificate of the 
tasks for building issued by judge. 
By this information we note that by mortgage on the debtor property, credit institution is granted for the full 
amount of the loan including fees and interest on it. 
Mortgage is materialized on a contract accessory to  credit agremment that shall be made in two copies, one 
kept at the bank, after it has been filed with the official address to the judge for registration and other is handing 
guarantor, after being signed. 
Cancellation is made through a statement inscription put on record after the presentation of an officials address 
by the bank. 
Noted that official addresses submitted by banks to court are of major importance, constituting evidence for 
de-mortgage of assets pledged as collateral by the borrower. 
Thus,  by  informations  provided  by  the  document  presented  results  that  can  be  removed  under  common 
mortgage because borrower has paid all debts to the bank. 
The advantages of this guarantee are: 
- creditor is entitled to pursue the good in anyone hand would find; 
- lender enjoied the right of preference over other creditors, important is the rang of the mortgage to satisfy the debt. 
- at maturity, if the debtor does not pay the debt, the creditor may request enforcement. 
- under current law, real estate pursued  to harness by:  
- taking into the account the lender direct claim with the court's consent; 
- direct sales; 
- sales at auction; 
- transition to state ownership when pursuing claims are made for the state; 
- te amounts resulted by proceeds of enforcement return of creditors pursuing to full coverage claims, costs, expenses 
execution, invitation to tender, and any difference is released to the debtor. 
- registration and insurance costs of  mortgaged property are the responsibility of the borrower. 
The value of an investment property loan can not exceed 85% of the mortgage collateral for loans in lei. The 
value of a property investment loan is limited to 80% of the mortgage collateral for loans denominated in a foreign 
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currency or indexed to a foreign currency rate. 
b) Pledge 
Civil  and  commercial  legal  practice  and  special  legislation  governing  two  types  of  collateral:with 
dispossession and without dispossession[11]. Pledge is an indivisible even if the debt is divisible. Pledge can survive 
principal obligation if the debtor made another debt to the same lender and the debt became due until payment of the 
first debt. Creditor may be not required to return collateral until  repaiment both debts, even though it was stipulated 
that the collateral is subordinated obligation that the borrower has contracted after mortgag handing in the work.  
During made of collateral will check: 
-  if there is ownership of assets that will be pledged. 
-  if the real value of goods that pledge was established on the basis of expertise. 
-  if the pledged assets without dispossession was insurance and the policy as collateral was assign to the credit 
institution. 
-  if was presented the document acknowledging the burden on the pledged asset. 
Pledge with dispossession 
Pledge  with  dispossession  shall  be  constituted  according  to  law  movable:  securities  (stocks,  bonds, 
certificates), other securities or bearer notes, bills, precious metal items, jewelry, art, old coins with special value. 
Pledge with dispossession, called "pawn" means movable property dispossession and deposit it in a bank 
deposit available. This form of collateral materialize a contract aditinal credit agreement,  made in two copies, one of 
which is kept at the bank, and one is  handing to guarantor. 
Pledge without dispossession 
Pledge without dispossession, does not involve deprivation of property pledged as collateral, it is possible to 
apply not only to the soil through the roots or products already collected, and the raw materials and manufacturing state 
in units or warehouses. 
Only  if  these  products  fall  in  the  category  of  industrial  raw  materials,  whenever  they  are  subjected  to 
processing industries, or are the result of this process, presenting the form of finished products (sugar, oil, drinks, etc.) 
that are in units or warehouses. 
For those products can be pledged as collateral must meet the following conditions: 
- to be a real possibility in obtaining those products in the sense that on lodging of a guarantee, cultures resulting 
from them, to be at least founded or products to be in a state of manufacturing in units and warehouses, as appropriate; 
- To have a market capitalization safety of those products; 
- natural or legal person, borrower or guarantor, must own the pledged asset and have full legal capacity and 18 
years old for natural or legal status of a legal person established, where appropriate; 
- Assets pledged be insured to an insurance company for  entire period of the credit agreement and the rights 
resulting from damages to be transferred to the bank; 
- in whatever form of pledge agreement, be mention loan for whitch are constituting collateral, type and nature of 
the goods pledged describing weight, quantity, quality and other specific identification,and,  if necessary, place where 
are pledged assets. 
2.6.3. Assignment 
Civil Code Procedures, regulates the following types of assignments: of goods, of right to use, of inheritance 
and claims. 
Whatever the nature of the assignment, it is established by: 
a)-convention, in writing, requested ad probationem. 
b)-assigned debtor made in written notification to ensure validity against it. 
c)-acceptance made by the debtor assigned that ensure assignment enforceability to third parties other than the 
debtor failed. 
Assignment is a consensual agreement and may be made for consideration or free of charge. Assume  title 
transfer assigned (the property assigned), the disposal has the right to claim the title. 
Assignment of goods is a benefit that the law grant to the debtor insolvent and in good faith, which is allowed 
to give his creditors, before justice all his belongings. Is voluntary assignment accepted by the creditors willingly and 
with only those effects resulting from the stipulations of agreement between them and the debtor. 
Guarantees are indivisible until full repayment of the loan covered by this contract. Credit agreement enter 
into force only if the mortgage agreement was transcribed in the Land Book and was registered with the insurance 
company assignment compensation in favor of the bank, for the property mortgaged or pledged. 
 
In determining the  rights and obligations of the lender and  borrower  will be considered legal provisions 
concerning contractual terms, specific banking product deals. Credit agreements shall be in writing, readable and easy 
to  read,  write  with  Times  New  Roman  font,  size  of  less  than  12  p,  on  paper  or  on  another  durable  medium[9]. 
At the conclusion of the credit agreement, the credit institution is obliged to inform the CCR to customers who require 
large amounts of credit. 
The final stage of the credit agreement includes: 
1.  signing the contract completed with all its elements, first the borrower, after being instructed by the lender 
consequences arising as a result of exchange rate changes according to new legal provisions[12]. 
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If the borrower is an individual will clearly mention the first name, then it will sign if the borrower is a legal 
person shall mention clearly the position first name and surname legally authorized to represent the legal entity to 
engage patrimonial after which they will sign. Credit contract is signed by the borrower shall be made only to the 
specialist credit institution responsible for its completion. 
2.  approval for the legality of the credit by the credit institution's legal department. 
3.  credit contract is signed by the chief accountant and director or their substitutes, whenever the holders of those 
functions missing from the credit institution. 
Once signed by the credit institution, loan agreement drawn up in three copies recorded in  the register of 
credit applications and contracts as at the level of each credit institution. After recording contract in the register 
mentioned its second copy shall be given to the borrower. 
All  three  copies  of  the  loan  agreement  are  originals,  each  having  the  same  legal  form. 
After a certain period, some clauses of the loan agreement may be amended with the agreement and mutual interest, but 
only by an addendum which will take the form of a new contract before a notary public by law[7]. Addendum ends 
whenever at least one of the terms of the loan require changes to previously closed due to one of the following: 
- to increase the original loan approved for the same purpose of the loan. 
- change of credit data. 
- change the duration of the loan. 
Credit agreement entails legal effect, after its completing was triggered whenever the borrower enforcement 
proceedings, a situation that its effects extend over time, until the final act of execution. Credit institution may cancel or 
reduce the loan if the client has provided false data on which the credit institution has considered signing the contract. 
 
3. Conclusions 
 
As we reported, creditors are well protected by law for the recovery the receivables from debtors, but does not 
prevent it to introduces other terms  in credit agreements. These "terms" on other elements than those mentioned above, 
are  considered  unfair.  Any  fee  asking  by  the  credit  institution  to  a  client  for  transaction  resulting  from  credit 
relationships, covered banking services and are negotiated separately. 
There  are  cases  where  romanian  justice  systematically  refuse  enforcement  debtor  protection,  although, 
according to a letter of the European Court of Justice 'unfair term credit contracts may be declared void by the court. " 
Because it is losing huge sums of money, having obtained a postponement for several months, commercial banks 
backed by the IMF want to permanently change the law in their favor. 
Obviously, these amounts that were improperly collected (through fees, taxes, benchmarks, etc.) by some 
institutions for loans to be repaid hundreds of thousands of individuals, disappointed. According only to one law firms, 
in the period 2010-2012 from 3000 trials with customers, 1,200 cases were won irrevocable  by borrowers, credit 
institutions  had    lost  large  sums  of  money.  In  fact,  only  a  few  calculations  estimated  from  the  major  lending 
institutions, "bankers' fear that with the new provisions of the New Code of Civil Procedure in 2013 will loose more 
than 600-700 million. 
The current European banking law, credit institutions in Romania are obliged that in  conclude or amend 
contractuals terms, to describe the reasons that would lead to nominal interestaadjustment. 
Commercial banks are not allowed to change discriminatory contracts or introducing 'unfair terms', allowing 
their calculation method unpredictable and difficult to understand by debtors. 
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